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ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PETITION FOR REHEARING 


The Administrator of the Federal Aviation Administration, _ 


through his undersigned attorneys, respectfully petitions for 


a rehearing of the decision and judgment rendered in this case 


on February 13, 1970. The considerations underlying this 
request are set forth below. 
1. This Court, in its opinion of February 13, 1970, held, 
inter alia, that a bidder dissatisfied with the Government's 
1 At the time this suit was filed, David D. Thomas was the 
cting Administrator of the FAA. The Administrator is now 
John H. Shaffer. 
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award of a contract to a competing bidder has standing to 
challenge that award in a judicial proceeding. That decision 
was based on the view that injury or aggrievement in fact was 
sufficient to confer standing, even though a disappointed 


bidder possesses no "legal right" which is invaded by an 


allegedly unlawful award of a contract to a competitor and 


there exists no "person aggrieved" provision in the statute 
alleged to have been violated (slip op., pp. 10,25). Consequently, 
this Court remanded this action to the district court "for a 
hearing on the merits" (slip op., p. 33). 

On March 3, 1970, shortly after the decision in this case, 
the Supreme Court decided Association of Data Processing 
Service Organizations v. Camp (Oct. Term 1969, No. 85, 38 U.S.L. 
Week 4193) (hereinafter "ADAPSO") in which it held that the 
standing of a plaintiff to attack governmental action assisting 
a competitor depends upon (1) the existence of a case or 
controversy (for which "injury in fact" is sufficient); and 
(2) "whether the interest sought to be protected by the com- 
plainant is arguably within the zone of interests to be protected 
or regulated by the statute or constitutional guarantee in 
question". (38 U.S.L. Week at 4194). In other words, the Court 
concluded that the ultimate test of standing was neither "aggrieve- 
ment in fact" (as contended by ADAPSO) nor "legal interest" 
(as contended by the Government) but, rather, was something in 
between the two: "zone of interests". 

While rejecting "legal interest" as a test of standing, 


the Supreme Court went on, however, to make it crystal clear 


oa 


that, in order to obtain relief on the basis of an alleged 
violation of a statute, the plaintiff must establish that it 
has a "legal interest" which protects it from such a violation 
- (38 U.S.L. Week at 4195). The Court made it equally clear that 
the question of the existence of such a "legal interest" was 
entirely independent of the issue as to whether a statutory 


s 2/ 
violation had in fact occurred. Ibid. In short, far from 


rendering irrelevant the matter of the plaintiff's legal interest 


in the enforcement of the statute involved, the Court simply 


determined that legal interest is an inquiry addressed "to the 


merits" rather than to standing. (38 U.S.L. Week at 4194). 


Our purpose in filing this petition for rehearing is to 
request that this Court reconsider its decision in the light of 
the Supreme Court's resolution of apapso.~” Thus, we me that, 
since this Court did not find that a disappointed bidder possesses 
any “legal right" which is invaded by an allegedly unlewful award 
of a contract to a competitor (and since, as we show below, no such 
right exists), the claim of the plaintiff here -- which the 


Supreme Court has just held depends, on the merits, on: the 

nT TS 
2/ Specifically, the Court stated that the merits involve two 
Questions: (1) "whether anything in the [relevant statutes] 
gives petitioners a ‘legal interest! which protects them against 
violations of those [statutes]" and (2) "whether the actions of 

the government officials] did in fact violate [those statutes]." 

ee U.S.L. Week at 4195). 


/ While this petition for rehearing is confined to the 
question of whether any legal rights of this plaintiff are 
involved, we do not wish to be understood as abandoning any of 
the other contentions made in our previously filed brief on 
this appeal. 


4/ 
existence of such a legal right -- must be rejected on the 


merits. 

2. As we have just noted, the Supreme Court made it clear 
in ADAPSO that those (like plaintiff here) who challenge 
governmental action assisting their competitors must show as 
a condition precedent to relief, not just that the governmental 
action violated a statute, but additionally, that something 


in that statute gives them "a 'legal interest' which protects 


them against violations" of that statute. This latter require- 


ment, of course, incorporates the doctrine, most recently reflected 
by Hardin v. Kentucky Utilities Co., 390 U.S. 1, 5-7, that a 
statute will be held to confer a "legal right" protecting against 
violations of its provisions only when the statute was intended 

to protect the proponent of the asserted right (or his class) 

from the violation ‘asserted. In applying this test to the 
government procurement statutes, the Supreme Court could not 

have stated in more unmistakable language that those statutes 


were not intended to protect, and therefore confer no legal 


4/ Of course, no such legal interest need be shown when a 
party relies on "an explicit provision in a regulatory statute" 
i.e., a "person aggrieved" provision) (ADAPSO, 38 U.S.L. Week 
at Fi9u, fn. 1). Since no such provision exists here, the 
plaintiff here must, as must the plaintiffs in ADAPSO, show 
the existence of a “legal interest" in order to succeed on 

the merits. 


5/ For the purposes of this petition, we are assuming (but 
not conceding) that the plaintiff is in the "zone of interests" 
insofar as the procurement statutes are concerned and thus has 
standing to sue. 


rights upon, those who wish to supply their products to the 
Government. Perkins v. Lukens Steel Co., 310 U.S. 113, 126-130, 
quoted at pp. 13-15 of our Brief. Stated briefly, the Court 
' there squarely held that the duties imposed on government con- 


tracting officers are not for the protection of sellers or 


bidders eue are owing only to the Government itself (310 U.S. 


at 126). 

In this connection, we need add to what is stated in our 
brief only that the basis upon which this Court disregarded the 
controlling impact of Perkins cannot withstand analysis. This 
Court reached that result on the grounds that (1) perkins was 
decided during "the heyday of the legal right doctrine" and 
that Professor Davis had "seen the fallacy of the court's 
thinking" (slip op., pp. 13-14); and (2) Perkins had been 
legislatively reversed (slip op., pp. 14-17). As to the first 
ground, it should not have to be stated that subscription tO 
the views of the Supreme Court -- which indicated in ADAPSO 
that the day of the "legal right doctrine" has not passed -- is 


preferable to adoption of those of Professor Davis. — 

Se ee ee ee 
6/ Although the Supreme Court's discussion in Perkins of the 
@bsence of any legal right conferred on prospective sellers by 

the procurement statutes was presented in the context of the 
resolution of plaintiffs! standing to sue, the considérations 

the Court found determinative are no less applicable now that, 

by virtue of ADAPSO, the legal right test is part of the "merits". 


7/ While Professor Davis' views were pressed upon the Supreme 
Gourt by the plaintiff in ADAPSO, the Court's opinion makes 

no reference to them and, as above noted, they were implicitly 
rejected. 


As to the second ground (which, we presume, must have 
furnished the primary basis for this Court's decision) , 
Congress did determine in 1952 to subject to review on the merits 
the type of administrative procurement decision (i-e-; wage 
determinations arising under the Public Contracts Act) about 
which the Perkins controversy centered. Congress achieved that 
result by enacting a "person aggrieved" review provision for 
the particular sections of the federal procurement statutes 
dealing with wage determinations. 41 U.S.C. 43a. Significantly, 
Congress did not put such a provision elsewhere in the federal 
procurement statutes; more specifically, it did not put one in 
the statute (41 U.S.C. 253) governing the award of contracts 
between competing bidders upon which the plaintiff here relies. , 
Although it apparently escaped this Court's attention, the 
plaintiffs in Perkins sought to rely upon the basic federal 
procurement statute of that day (R.S. 3709) -- and not just 
the wage determination provisions of the Public Contracts 
Act -- for the conferring of "legal rights" upon them. 310 U.S. 
at 125-126. And it was that attempted reliance on R.S. 3709 (which 


has since been supplemented by the statute involved here — ) that 


drew from the Supreme Court the strongly phrased statement -- based 


8/ Its failure to do so cannot, of course, by any stretch of the 
Imagination, be deemed "adventitious." (see slip. op., Pp. 20, 
citing Bazelon, Ch. J., concurring in Camp v. Investment Co. 
Institute, C.A.D.C., No. 21661 and 21602, July I, 1969). 


9/ See our Brief, p. 13, fn. 7, and pp. 16-17. 


on factors (e.g., the necessity for the orderly and efficient 
functioning of the government procurement process free from 
delays incident upon judicial interruption) which are no less 
significant (nor controlling) today -- rejecting the notion 
that the federal procurement statutes conferred "legal rights" 
upon prospective suppliers. 310 U.S. at 126. Thus, while it 
may be said that Congress (by enacting a "person aggrieved" 
provision) has legislatively overruled the narrow holding in 
Perkins precluding review of the merits of wage determinations, 
the failure of Congress to take a similar step with respect to 
administrative determinations made under other aspects of the 
federal procurement statutes leaves unimpaired what the Supreme 
Court stated definitively in Perkins: that those statutes 
confer no legal interest upon bidders protecting them from 
violations of their provisions. 

3. It is, therefore, no less clear now than it was when 
Perkins was decided that persons, such as the plaintiff here, 
who are dissatisfied with government procurement action, do 
not possess any legal interest which they can claim has! been 
invaded. And, as stated above, the thrust of the supreme Court's 
opinion in ADAPSO is that such persons will, because of their 
inability to demonstrate the-existence of such a legal interest, 
be precluded from recovering on the merits, even alae they can 


show that the challenged government action violated the statutes 


in question. Consequently, the plaintiff here cannot succeed 


10/ 
on the merits. No trial is necessary to establish that 


conclusion, for it is compelled by factors (i-e.; the indentity 
of the plaintiff or his class, and the language and legislative 
history of the statute which he asserts has been violated) 
which do not turn 'on the resolution of any disputed facts. 

For that reason, and because the "legal right" doctrine was 
fully in issue, and thoroughly briefed, at the original hearing 
of this case, this Court can and should determine now the 


"legal right" aspect of the merits and affirm the dismissal of 


this action, on the ground that ‘plaintiff ar failed to state 
il 


a claim upon which relief can be granted. 
4. While, for the foregoing reasons, we do not believe 
there is any necessity for a remand to the district court, in 


the event that this Court should decide that it does not now 


wish to pass upon the "legal interest” question, it should, at 


ne 


10/ Scanwell'ts entire attempt to demonstrate the existence of a 
"Tegal right" consisted of the argument that the relevant 
statutory and regulatory provisions had been violated (Reply 
Brief, p. 4). As already stated (p. 3, supra), the Supreme 
Court made clear in ADAPSO, however, that the question oi 
whether there have been such violations is different from the 
question of whether the provisions alleged to have been violated 
confer "legal rights" on the person asserting the violation. 

On this latter question, Scanwell has failed to make the 
requisite showing. 


1l/ In its opposition to our request for an extension of time 
Within wnich to file this petition, the plaintiff indicated that 
it wished to avoid "any further delays in * * * the decision 

of this case on its merits." For this additional reason, this 
Court should resolve now that ‘aspect of the merits concerned 
with whether the plaintiff possesses a "legal right” to be 

free from the administrative action complained of. 


the very least, amend its remand order. in such circumstances, 
it should be made plain to the district court that, in accordance 
with the ADAPSO opinion, the first question which it must resolve 
on the remand is whether Scanwell possesses a legal right to be 
free from the alleged statutory violation of which it complains. 
It will be only if this question is answered affirmatively (and 
we submit that it cannot be) that the court below will be called 


upon to consider whether such a violation occurred. 


CONCLUSION 
For the reasons expressed above, this petition for rehearing 
should be granted and the district court's judgment of dismissal 


arfirmed on the merits. 


Respectfully submitted, 


WILLIAM D. RUCKELSHAUS — 
Assistant Attorney General, 


THOMAS A. FLANNERY, 
United States Attorney, 


ALAN S. ROSENTHAL, 
MICHAEL C. FARRAR, 


Attorneys for the Appellee Thomas, 
Department of Justice, 


Washington, D. C. < 530. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,863 


SCANWELL LABORATORIES, INC., 


Appellant 


Vv. 


DAVID D. THOMAS, Administrator (Acting) of the 
Federal Aviation Administration 


and 


CUTLER-HAMMER, INC., AIRBORNE INSTRUMENT 
LABORATO 


> 


Appellees 


ON ps FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE DAVID D. THOMAS 


COUNTERSTATEMENT OF THE ISSUES PRESENTED FOR REVIEW 


1. Whether an unsuccessful bidder for a Government 
procurement contract lacks standing to seek to enjoin the 
award of the contract to another bidder. : 

2. Whether, in enacting the statute governing bidding 
procedures for federal procurement contracts, 41 U.S.C. 253, 


Congress committed to the unreviewable discretion of the 


contracting agency the determination which bidder was "that 
responsible bidder whose bid, conforming to the invitation 
for bids, will be! most advantageous to the Government, price 


and other factors considered * * *." 


In accordance with this Court's Rule 9(d), the following 


information is submitted: 
This case was previously before this Court, under the 
same title and number, on appellant's motion for summary 


reversal (see p. 5 , infra). 


COUNTERSTATEMENT OF THE CASE 
Nature of the Case 

Scanwell Laboratories, Inc. (Scanwell) brought this action 
for preliminary and permanent injunctive relief against the 
Administrator of the Federal Aviation Administration (FAA) and 
Cutler-Hammer, Inec., Airborne Instruments Laboratory Division 
(Cutler-Hammer). Specifically, Scanwell seeks to set aside 
the Administrator's award of a contract to Cutler-Hammer, on 
the ground that Cutler-Hammer's low bid was not responsive to 
the invitation to bid. 

The Administrator moved to dismiss the complaint on the 
grounds, inter alia, that (1) Scanwell lacked standing to sue 
and (2) the determination by the Administrator to award the 
contract to Cutler-Hammer was committed to his discretion and 
thus not subject to judicial review. After Cutler-Hammer 
joined in that motion, the district court dismissed the suit. 
Seanwell took this appeal. 


Statement of the Facts 

1. On January 28, 1969, the Federal Aviation Administration 
issued an Invitation for Bids in order to procure ten! instrument 
landing systems (ILS) for use at airports not now equipped with 
such systems. (App. l6a, 17a). Each system was to consist of 
a single equipment localizer station, a single equipment glide 
slope station, two marker beacon stations (outer and middle), 
and remote indicator and control equipment (App. 6a(6), 16a). 
In order to assure the responsibility of bidders, the FAA 
required certain information concerning the ability of prospec- 
tive bidders to install ILS equipment and to obtain its 
certification (App. 17a). ‘Thus, the Invitation required that 
a bidder "submit evidence that an identical equipment’ comple- 
_ ment * * * has previously been installed in at least one 
location and has achieved at least Category I performance as 
certified by an FAA Flight Check * * * (which] shall be evi- 
denced by the submission of the certification from the flight 
inspection source” (App. 17a-18a). In similar language, the 
Invitation stated that the only bidders which would be consid- 
ered were those "with an operating ILS system meeting ICAO = 
standards that has previously been installed in at least one 


location and has achieved at least Category 1 performance as 
certified by FAA Flight Check," and required that "certification 


i Ae a a 
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International Congress of Aviation Organizations. 


that the system bid has achieved a Category 1 performance at 
one or more locations * * * be submitted with the bid" (App. 
18a). 

Four bids were submitted. When the bids were opened on 
February 11, 1969, it was found that Cutler-Hammer had sub- 
mitted the low bid of $65,720 per system, while Scanwell had 
submitted the second low bid of $92,497 per system (App. 4a). 
Cutler-Hammer submitted with its bid evidence of installation 
of different components of an ILS system at two locations; 
those two installations, taken together, constituted installa- 
tion of an entire system (App. 18a-19a). In addition, Cutler- 
Hammer submitted evidence of certain flight inspection reports 
of those installations (App. 19a). The FAA's contracting 
officer, exercising the authority delegated by the Administra- 
tor (App. 16a), determined that, cumulatively, those reports 
met the certification requirements set forth in the Invitation 
(App. 19a). That determination was based on "the fact that an 
Instrument Landing. System is composed of major subsystems 
which can be flight checked at separate locations and the 
resultant data can fully support a determination as to the 
technical responsibility of the bidder" (App. 19a). In 
accordance with that view, the FAA's contracting officer 
determined that Cutler-Hammer's bid was responsive to the 


Invitation (App. 19a). 


re —————————————————— 
2/ Before making that determination, the PAA's contracting 
officer obtained advice from, inter alia, Flight Standards 
Service, which has the responsibility for flight checking ILS 
installations (App. 19a). 


ples 


As stated earlier, Cutler-Hammer had submitted the low bid. 
The FAA's contracting officer determined that Cutler-Hanmer was 
a responsible bidder, whose bid, conforming to the Invitation 
for Bids, was the most advantageous to the Government, price 
and other factors considered (App. 19a). On February 19, 1969, 
the contract for the ILS systems was awarded to cutler-Hammer 


(App. 20a, 24a). ! 


2. Thereafter, Scanwell brought this action seeking to 


set aside the award of the contract to Cutler-Hammer (App. 5a). 
Scanwell also sought a preliminary injunction against Cutler- 
Hammer's beginning performance under the contract (App. 5a). 
The Administrator, later joined by Cutler-Hammer, opposed the 
motion for a preliminary injunction and moved to dismiss the 
complaint (App. 14a). ‘The district court dismissed the 
complaint and Scanwell appealed (App. 26a, 27a). 

Scanwell moved for summary reversal in this Court (App. 
28a). This Court (Judges McGowan and Tamm) denied that 
motion, and requested that, on the full appeal, the parties 
brief the issues "(1) Does appellant have standing to sue? 
2) Assuming that he does have standing, is the Administrator's 
decision nevertheless one which is ‘committed to agency discre- 
tion' under 5 U.S.C. § 702 [sic-should be 701] (Supp. III, 
1965-67) 2" ; 


STATUTES INVOLVED 


1. The Procurement Procedure portion of Federal Property 
and Administrative Services Act of 1949 provides, in pertinent 
part: 

41 U.S.C. 253. Advertising requirements. 


Whenever advertising is required-- 


eee HE 


(b) All bids shall be publicly opened at 
the time and place stated in the advertise- 
ment. ‘Award shall be made with reasonable 
promptness by written notice to that respon- 
sible bidder whose bid, conforming to the 
invitation for bids, will be most advan- 
tageous to the Government, price and other 
factors considered: Provided, That all bids 
may be rejected when the agency head deter- 
mines that it is in the public interest so 
to do. 


2. The Judicial Review section of the Administrative 


Procedure Act, 5 U.S.C. (1964 ed., Supp. IV) 701 et seq., 


provides in pertinent part: 
Section 701(a): 


This chapter applies * * * except to the 
extent that * * * agency action is committed to 
agency discretion by law. 


Section 702: 


A person suffering legal wrong because of 
agency action, or adversely affected or aggrieved 
by agency action within the meaning of a relevant 
statute, is entitled to judicial review thereof. 


ARGUMENT 


By this action, an unsuccessful bidder for a Government 
procurement contract seeks to set aside the award of that 
contract to the low bidder. The unsuccessful bidder alleges, 
as the basis for the suit, that, although the responsible 
federal official has determined otherwise, the bid submitted 
by the low bidder was not responsive to the Invitation for 
Bids and should have been rejected. The action must fail for 


two independent reasons. 


As we show in Part I of this brief, the plaintiff lacked 


standing to maintain the action. The plaintiff has not been 
required by the Government to take or refrain from taking any 
action and cannot point to the invasion of any legally pro- 
tected property or contract right resulting from the Govern- 
ment's failure to award the contract to it. Nor ean it assert 
that the federal procurement statute governing the award of the 
contract was enacted for the benefit of the plaintiff or the 
members of its class, for it is settled beyond dispute that 

the federal procurement statute was enacted, not for the 
benefit of prospective bidders, but for the benefit of the 
Government itself. The plaintiff can claim only that it is 
aggrieved in fact by the award of the contract to the low 
bidder. But such aggrievement can provide standing to maintain 
an action only where there is "statutory aid" to standing, i.e.; 
where Congress has, in the statute which the plaintiff alleges 


- 7T- 


has been violated, provided for review by a "person aggrieved. 
Since Congress has not seen fit to provide for such review in 
the statutes governing the award of Government procurment 
contracts, plaintiff cannot maintain this action. 

Plaintiff's action must fail for another, and wholly 
independent, reason. Thus, in Part II of this brief, we 
demonstrate that the determination made by the Administrator, 
that Cutler-Hammer was a responsible bidder whose bid was 
responsive, involved matters which Congress, trusting to the 
expertise of the Executive, fully committed to his discretion 


and which are, therefore, not subject to judicial review. 


I 

AN UNSUCCESSFUL BIDDER LACKS STANDING TO 

ENJOIN THE AWARD OF A GOVERNMENT PROCURE- 

MENT CONTRACT. 

Plaintiff asserts, as the only basis for its standing 

to maintain this action, that it is aggrieved in fact by the 
Government's award of the contract to a competitor. While 
it may be that Scanwell's loss of hoped-for profits does 
constitute aggrievement in fact, Scanwell overlooks that such 
agerievement is not sufficient to confer standing upon it. 
For there are two essential, but separate elements of standing. 


A constitutional predicate of standing is that the plaintiff 


must show a concrete, personal stake in the outcome of the 


case (Plast v. Cohen, 392 U.S. 83, 94 et seq.) in order that 


there be a case or controversy under Article III. For 


purposes of this case, we can assume that Scanwell's loss of 


ya 


prospective profits gives it a concrete, personal stake in the 
outcome of the case and therefore that it satisfies this consti- 
tutional requisite of standing. But this adversary interest, 
although necessary, is not sufficient. Jenkins v. McKeithen, 
___U.S. ____ (June 9, 1969; 37 U.S. Law Week 4496, 4499) ; 
Norwalk CORE v. Norwalk Redevelopment Agency, 395 F. 2a geo, 
927 (C.A. 2). For a plaintiff must show, in addition, that 
the challenged action invades some legally protected right 
possessed by him. Tennessee Power Co. v. IVA, 306 U.S. 118, 
137-138; Jenkins v. MeKeithen, supra, ___—iU.S. eee 
37 U.S. Law Week at 4199. | 
Scanwell does not possess, of course, any property or 
contractual right which protects it from an award of Govern- 
ment contracts to its competitors. Nor does it possess any 
exclusive franchise to supply the Government with its needs. 
In these circumstances, it would be able to demonstrate the 
existence of a legally protected right only if it could show 
that the Government action which it attacks violates a statute 
clearly enacted for the purpose of protecting it, or the class 
to which it belongs, against the injury of which it complains. 


Cf. Hardin v. Kentucky Utilities Co., 390 U.S. 1, 5-7. 


3/ This principle was determinative in Flast v. Cohen, 
supra. There, the plaintiff taxpayers demonstrated to the 
Court's satisfaction that the Constitution itself, i.e., the 
Establishment Clause of the First Amendment, gave them a 
legal right to attack Government spending. 


Scanwell has not even attempted to make such a eee aif! Nor 


could it, for, as we show below, the government procurement 
statutes were not enacted for the purpose of protecting 
bidders from alleged improper actions of Government agents. 
Rather, it is beyond dispute that those statutes were created 
only for the purpose of benefiting the Government itself. 

Before turning to an analysis of the purpose of the 
government procurement statutes, it is necessary to consider 
Scanwell's argument that it has standing as a "person aggrieved" 
under the Administrative Procedure Act. As we now show, 
Scanwell's contention in that respect is based on a fundamental 
misconception of the "person aggrieved" doctrine and is totally 
devoid of merit. 

1. As we have stated above, an adversary interest 
resulting from an aggrievement in fact cannot, by itself, 
confer standing on the aggrieved person. If the aggrievement 
results from the invasion of a legally protected right, the 
aggrieved person will have standing to sue to protect his own 
legal interest against the alleged legal wrong. But if the 


agerieved person cannot point to the invasion of a legally 


ne UE nEE Ene n 


4/ Indeed, its brief is devoid of reference to the governing 
Statute, 41 U.S.c. 253. It does, however, rely on the pro- 
visions of a federal procurement regulation, 41 C.F.R. 
1-2.402-2(a). Essentially, insofar as the issues here are 
concerned, that regulation merely reiterates the mandate of 
the statute that bids not conforming to the invitation for 
bids shall not be awarded contracts. Our discussion of the 
issues in this brief is structured around the statute rather 
than the regulation, for it is to the statute that the 
plaintiff must look (although in vain) for a grant of standing. 


- 10 - 


protected interest, he may maintain his suit only if Congress 


has granted to persons who possess solely an adversary interest 
standing to attack the governmental action in question by pro- 
viding for judicial review at the instance of a "person 
aggrieved." A person suing under such a provision sues, not 
to protect his own interest, but as a "private attorney 
general", that is, as a representative of the public interest. 
See Associated Industries v. Ickes, 134 F. 24 694, 700-701, 
704 (C.A. 2), vacated as moot, 320 U.S. 707. standing under 
such statutes is typified by the decisions in FCC v. Sanders 
Bros. Radio Station, 309 U.S. 470, and Scripps-Howard Radio 
v. FCC, 316 U.S. 4. : 

Congress has enacted many "person aggrieved" statutes. 
It has not, however, seen fit to enact such a provision in 
connection with the federal procurement statutes. Scanwell 
has not pointed to any cases, nor are we aware of any, in 
which a litigant was found to have standing as a "person 
aggrieved" in the absence of a provision in the relevant 


statute conferring standing on such persons. Consequently, 


5/ See, for example, Section 9(a) of the Securities Act 
Of 1933, 15 U.S.C. 771 (a) ("person aggrieved"); Section 
eh(a) of the Public Utility Holding Company Act of 1934, 
15 U.S.C. 79x(a) (same); Section A) of the Federal 
Power Act, 16 U.S.C. 825(1)(b) (same); Section 701(f)(1) 
of the Federal Food , Drug and Cosmetic Act, 21 U.S.C. 
271(f)(1) (persons "adversely affected"); Section 1(20) of 
the Interstate Commerce Act, 49 U.S.C. 1(2) ("any party in 
interest"). 


Scanwell cannot base its.standing on a status as a "private 
attorney general." 

Scanwell attempts to override this result by relying on 
the "person aggrieved" language of the Administrative Procedure 
Act. Scanwell fails to observe, however, that the APA provides 
that only these persons "* * * adversely affected or aggrieved 
by agency action within the meaning of a relevant statute 
(emphasis added)" are entitled to judicial review thereof. 
Thus, the APA simply recognizes the doctrine set out above 
that persons who do not possess a legally protected right may 
attack agency action only when Congress has seen fit to pro- 
vide for "person aggrieved" review in the relevant statute. 

In other words, 2 person attempting to assert standing as a 
"berson aggrieved" must be able to point to a particular 
statute, other than the APA, in order to maintain his action. 
See Kansas City Power and Light Co. v. McKay, 96 U.S. App. 
D.C. 273, 280-281, 225 F. 2d 924, 932 (1955), certiorari 
denied, 350 U.S. 884; Arnold Tours v. Camp, ____ FF. 2d _ 


{C.A. 1, Nos. 7186 and 7192, March 27, 1969) ;2/ Assoc. of 


6/ "The final general exception is where the plaintiff can 
Show the existence of a 'statutory aid to standing' for a 
This statutory aid 
provision of the 
aggrieved, ' 


(emphasis added). 


Data Processing Service Organizations v. Camp, 406 F. 2d 837, 
841 (C.A. 8), certiorari granted, June 23, 1969; Braude v. 
Wirtz, 350 F. 2d 702, 707-708 (C.A. 9). Since Scanwell cannot 
point to such a statute, it does not have standing under the 


"person aggrieved" doctrine. 


@,. It is not surprising, however, that despite the lack 


of merit in its argument, Scanwell attempts to rely on the 
"nerson aggrieved" language of the APA, and to proceed as a 
"private attorney general" to "vindicate the public interest" 
(Associated Industries v. Ickes, supra), for it cannot base 
its claim to standing on the invasion of any legally protected 
right of its own. Specifically, Scanwell cannot claim that 
the federal procurement statutes were intended by Congress to 
confer protection upon it. To the contrary, it is beyond dis- 
pute that those statutes were enacted wholly for the benefit 
of the Government. The Supreme Court, in unmistakable 
language, has made that proposition abundantly clear. “Thus, 
in Perkins v. Lukens Steel Co., 310 U.S. 113, 126-130, the 
Court explained (footnotes omitted): 
Section 3709 of the Revised Statutes poe 

quires for the Government's benefit that its 

contracts be made after public advertising. It 

was not enacted for the protection of sellers 


and confers no enforceable rights upon prospec- 
tive bidders. * * * 


a eee 
VY Prior to the enactment of the federal procurement 
Statutes involved herein, R.S. 3709 was the basic federal 
procurement statute. 


Like private individuals and businesses, the 
Government enjoys the unrestricted power to 
produce its own supplies, to determine those 
with whom it will deal, and to fix the terms 
and conditions upon which it will make needed 
purchases. Acting through its agents as it 
must of necessity, the Government may for the 
purpose of keeping its own house in order lay 
down guide posts by which its agents are to 
proceed in the procurement of supplies, and 
which create duties to the Government alone. 
It has done so in the Public Contracts Act. 
That Act does not depart from but instead 
embodies the traditional principle of leaving 
purchases necessary to the operation of our 
Government to administration by the executive 
branch of Government, with adequate range of 
discretion free from vexatious and dilatory 
restraints at the suits of prospective or 
potential sellers. It was not intended to 
be a bestowal of litigable rights upon those 
desirous of selling to the Government; it 
4s a self-imposed restraint for violation of 
which the Government -- but not private 
litigants -- can complain. * * * Judicial 
restraint of those who administer the 
Government's purchasing would constitute a 
break with settled judicial practice and a 


departure into fields hitherto wisely and 
happily apportioned by the genius of our 
polity to the administration of another 
branch of Government. * * * 


We find nothing in the Act indicating any 
tntention to abandon a principle acted upon 
since the Nation's founding under which the 
legislative and executive departments have 
exercised complete and final authority to 


enter into contracts for Government purchases. 
* & 


Te Act does not represent an exercise by 
Congress of regulatory power over private 
business or employment. In this legislation 
Congress did no more than instruct its agents 
who were selected and granted final authority 
to fix the terms and conditions under which the 
Government will permit goods to be sold to it. 
The Secretary of Labor is under a duty to observe 
those instructions just as a purchasing agent of 
a private corporation must observe those of his 
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principal. In both.instances prospective bidders | 
for contracts derive no enforceable rights against 
the agent for an erroneous interpretation of the © 
principal's authorization. For erroneous con- 
struction of his instructions, given for the sole > 
benefit of the principal, the agent is responsible 
to his principal alone because his misconstruction 
violates no duty he owes to any but his principal . 
The Secretary's responsibility 1s to superior 
executive and legislative authority. Respondents 
have no standing in court to enforce that respon-_ 
sibility or to represent the public's interest in| 
the Secretary's compliance with the Act. * * * 


The Government can supply its needs by its own 
manufacturing or by purchase. And Congress can _ 
as it always has, either do the purchasing of the 
Government's goods and supplies itself, or it can' 
entrust its agents with final power to do so and © 
make these agents responsible only to it. 

Courts should not, where Congress has no done so,. 
subject purchasing agencies of Government to the - 
delays necessarily incident to judicial scrutiny 
at the instance of potential sellers, which would 
be contrary to traditional governmental practice © 
and would create a new concept of judicial con- 
troversies. A like restraint applied to purchas- 
ing by private business would be widely condemned 
as an intolerable business handicap. It is, as 
both Congress and the courts have always recognized, 
essential to the even and expeditious functioning: 
of Government that the administration of the 
purchasing machinery be unhampered. * * * 

This Court has also addressed itself to this question, 
and recognized the thrust of Perkins. Friend v. Lee, 95 U.S. 

ieee 8 
App. D.C. 224, 227, 221 F. ed 96 (1955). Accord, Edelman 


v. FHA, 382 F. 2d 594, 597 (C.A. 2). 


Sam aE SSSR a ean 
8 /  Scanwell's reliance (Brief, p. 14) on Friend v.| Lee is 
Splaced. In Friend, this Court first held that the plaintiff 
lacked standing to sue to invalidate the award of a contract 
to its competitor. 95 U.S. App. D.C. at 227, 221 F. 2a at 100. 
That holding is determinative here and requires dismissal of 
Scanwell's action. The Court then held, however, that the 
Peoneiane had standing to attack the entirely distinct 


continued on next page) 
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This understanding of the purpose of federal procurement 
statutes was underscored by the enactment of the Federal 
Property and Admihistrative Services Act of 1949, 63 Stat. 377 
(Title III of that Act dealt with Procurement Procedure, and 
Section 303 of that Act is now contained in 41 U.S.C. 253, the 
statute involved herein). Thus, the declaration of policy in 
that Act (which was "An act to simplify the procurement * * * 
of Government property * * *") stated "it is the intent of 
Congress in enacting this legislation to provide for the 
Government an economical and efficient system for * * * the 
procurement and supply of personal property * * *, including 
related functions such as contracting * * *." (Section 2, 63 
Stat. 378). And Section 301 of the Act states that the purpose 
of Title III is "to facilitate the procurement of supplies end 
services." 63 Stat. 393. That the Act was designed for the 
benefit of the Government, and not for private bidders, is 
confirmed by the Committee Reports. Thus, the House Report 
states that Title III "provides for the modernization of 
procurement methods and procedures" (H. Rept. 670, 81st Cong., 
lst Sess., 1949, p. 6), while the Senate Report states that 
the bill answers the "need for an efficient, businesslike 
system of property management [which] has long been recognized" 


(S. Rept. 475, Bist Cong., 1st Sess., 1949, p. Te 


8/ (Continued from previous page) 


governmental action which regulated the plaintiff's conduct of 
business with its customers. 95 U.S. App. D.C. at 228-229, 
201 F. 2d at 101-102. No such regulation has been imposed on 
Seanwell. 
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Nowhere in the legislative history do we find any evidence 
of a Congressional intent to protect bidders. To the contrary, 
the intent is, in Keeping with the Congressional intent recog- 
nized by the Supreme Court in Perkins v. Lukens Steel, to 
benefit the Government by improving its procedures. Tn these 
circumstances, Scanwell, an unsuccessful bidder, cannot claim 
that the rejection of its bid violated any statute enacted for 
its protection. Since, as we have previously stated, Scanwell 
can claim no property or contract right or exclusive franchise 
which has been invaded by the rejection of its bid and the 
award of the contract to Cutler-Hammer, no legally protected 
right has been denied it and it lacks standing to maintain 
this action. 2 : 

II 
THE DETERMINATIONS MADE BY THE ADMINISTRATOR — 
WITH RESPECT TO THE AWARD OF THIS CONTRACT 
ARE COMMITTED TO HIS DISCRETION AND ARE NOT 
SUBJECT TO JUDICIAL REVIEW. 

As we have just shown, Scanwell plainly lacked standing 
to maintain this action. For this reason, this Court need not 


reach the question whether the determinations made by the 


o/ Scene EEE 
' Seanwell's reliance on Superior 011 Co. v. Udall, | 
U.S. App. D.C. x F, oa (Nos. 22,192 and 22,10u, 

Jan. 6, 1969, vacated as moot, June 4, 1969), is entirely 


misplaced. There was no contention on that appeal that the 
plaintifs lacked standing, and this Court never considered 

the question. Moreover, the determination of standing to sue 
under the Outer Continental Shelf Lands Act, 43 U.S.C. 1331 

et seq. (involved in Superior 011), has, of course, no bearing 
on the question of stanring under the markedly and signifi- 
cantly different provisions of the federal procurement 
statutes involved in the instant case. 


Administrator in the course of awarding the contract to Cutler- 
Hammer are committed to his discretion and are thus not subject 
to judicial review. Nonetheless, we now show, without full 
elaboration, that under settled principles the Administrator's 
determinations are not judicially reviewable and that, for this 
additional, independent reason, the district court's dismissal 
of the action was correct and should be affirmed. 

As we have stated, the federal procurement statute pro- 
vides that awards shall be made "to that responsible bidder 
whose bid, conforming to the invitation for bids, will be 
most advantageous to the Government, price and other factors 
considered * * *." 41 U.S.C. 253(b). 

By this action, Scanwell apparently seeks to have the 
district court substitute its judgment for the Administrator's 
with respect to whether Cutler-Hammer is "a responsible 
bidder whose bid conform[ed] to the invitation for bids.' 

But, as we demonstrate below, that determination is committed 
to the discretion of the Administrator and is, therefore, not 
subject to judicial review, by virtue of settled principles 
reflected in the express exclusion from the ambit of review 


under the Administrative Procedure Act of "agency action * * * 


zef Secanwell apparently does not dispute the Administrator's 
etermination that Cutler-Hammer's bid "will be most advanta- 
geous to the Government, price and other factors considered." 
Nor could Secanwell dispute that fact, for its total bid of 
$924,970 exceeded Cutler-Hammer's by almost $270,000, and it 
cannot show that Cutler-Hammer's equipment is in fact not 
adequate to meet the task for which the agency purchased it. 


committed to agency discretion by law." 5 U.S.C. (1964 ed., 
alal 


Supp. IV) 701(a). 

The Supreme Court has explained that a determination of 
whether a statute commits a matter to unreviewable agency 
discretion depends on several factors. Those factors are (1) 
the aims which induced Congress to enact the statute; (2) the 
nature of the task confided to the agency involved; (3) the 
language employed; and (4) the methods of procedure prescribed. 
Williamsport Wire Rope Co. v. United States, 277 U.S. 551, 560. 
See Switchmen's Union v. National Mediation Board, 320 U.S. 
297, 301. An analysis of each of these factors compels the 
conclusion that Congress intended to vest in the procuring 
agency unreviewable discretion to determine whether a bid, 
and the bidder, satisfy the requirements of the agency. 

1. In enacting the federal procurement statutes, Congress 
had but one aim in mind. As we have expressed in Part Teor, 
this Brief, that aim was to promote efficiency and economy in 


procurement for the benefit of the Government. The rules 


11/ We should emphasize at the outset that the determina- 
Fion in question was not simply whether Cutler-Hammer's bid 
was "responsive." The matters to which Scanwell claims 
Cutler-Hammer's bid was not responsive were inserted, in the 
Invitation for the purpose of determining whether a bidder 
was "responsible." (See p. 3, supra). Consequently, the 
decision concerning the responsiveness of the bid with 
respect to the matters in which it is challenged (the require- 
ments of prior installation and certification) involved a 
determination whether the submissions Cutler-Hammer did make 
served to demonstrate the responsibility required by: the 
Invitation. And it was upon that determination (1.e., 
responsibility) that the responsiveness of the bid turned. 
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which Congress established were not enacted with a purpose to 
establish guidelines under which the judiciary might oversee 
the procurement process. Rather, those rules were intended 

to be merely internal directives from Congress to the Executive 
with respect to the manner in which the Executive was to ful- 
fill its responsibilities to Congress. There is no indication 
that Congress believed that it and the Comptroller General 

were incapable of enforcing those rules without the assistance 
of the judiciary. 

2. The nature of the tasks that the federal procurement 
statutes assign to procuring officials is such that their dis- 
eretion in performing them must be unreviewable. Their 
determinations necessarily involve "questions of judgment 


! 


requiring close analysis and nice choices, Panama Canal Co. 
v. Grace Line, 356 U.S. 309, 318, which cannot be judicially 
reviewed, for they involve the consideration of factors which 
do not lend themselves to the normal processes of the judiciary 
and which Executive personnel are far more capable of weigh- 
12/ 
ing. 
Congress has not ordered simply that contracts be awarded 


to the low bidder. Rather, the award must go to "that 


12/ In the words of Mr. Justice Frankfurter, concurring in 
Driscoll v. Edison Light & Power Co., 307 U.S. 104, 122, dis- 
putes such as at hereinvolve o “not present questions of 
an essentially legal nature in the sense that legal education 


and lawyers' learning afford peculiar competence for their 
adjustment." 


responsible bidder whose bid, conforming to the invitation 


for bids, will be most advantageous to the Government, price 
and other factors considered." 41 U.S.C. 253(b). The deter- 
mination of which bidder should be awarded a contract cannot, 
then, be made by the simple application of a mechanical 
formula, but necessitates consideration of the needs of the 
agency and the capabilities of the bidder. In this connection, 
the Committee Reports accompanying the procurement legislation 
stress that "the question as to whether a particular bidder is 
a responsible bidder requires sound business judgment and 
involves evaluation of the bidder's experience, facilities, 
technical organization, reputation, financial resources, and 
other factors and a broad discretion is accordingly reserved 
to the agency with respect to the making of such determina- 
tion." H. Rept. 670, 81st Cong., lst Sess. (1949), p. 23; 

S. Rept. 475, 81st Cong., 1st Sess. (1949), p. 25. _ 

The requirement in the Invitation to Bid that certain 
documentation be furnished with the bid was inserted for the 
purpose of enabling the Administrator to determine the 
ability of the bidder to produce the items desired (see p. 19, 
n. 11, supra). Thus, even if Scanwell were correct in its 
assertion that Cutler-Hammer did not furnish that documenta- 
tion in the precise form specified in the bid, it remained 
for the contracting officer to evaluate the documentation 


submitted to determine the responsibility of the bidder. 


Thus, in determining whether Cutler-Hammer was a responsi- 
ble bidder whose bid was responsive to the invitation, the 
Administrator was required to consider the precise capabilities 
required of instrument landing systems in order that he might 
determine whether the bid and the materials submitted by 
Cutler-Hammer evidenced that firm's ability to produce, with 
appropriate quality, the items bid upon. The contracting 
officer's affidavit reflects that he exercised his discretion 
in this regard by giving careful consideration to the nature 
of instrument landing systems and to the methods by which 
ability to produce competently the major subsystems of those 
systems may be demonstrated. (App. 19a). The nature of the 
considerations involved serve to emphasize the reliance that 
Congress placed upon the expertise of the Administrator in 
this area, and demonstrate that the determinations entrusted 
to him were to be ‘exclusively within his ieicersiclenaee 

3. In seeking review of the Administrator's determination, 
Scanwell fails to consider that the statutory guideline govern- 
ing that determination is expressed in such general language 
that it requires and must contemplate the exercise of vast 
discretion. That is, the Administrator must determine whether 
a bidder is "responsible" and determine which bid will be "most 


33/ By comparison, in Panama Canal Co. v. Grace Line, supra, 
e Supreme Court held that "matters on which experts may as. 
agree" were involved and that unreviewable discretion was 
lodged in the agency, where the dispute was simply over 
"questions that at heart involve problems of statutory con- 
struction and cost accounting * * *." 356 U.S. at 317. 


—120)— 


advantageous" to the Government. It is difficult to imagine 
language which would vest more discretion in an individual. 
The words used indicate that the utmost in expert judgment 
and opinion are to be exercised by the Administrator in 
endeavoring to make determinations thereunder. tndeed, the 
Supreme Court held in Williamsport Wire Rope Co. v. United 
States, supra, that determinations made under statutory 
language of a similar nature (see 227 U.S. at 559) were 
committed to the unreviewable discretion of the agency 
official charged with those determinations. | 

4, The failure of Congress to prescribe formal methods 
of procedure is yet another factor which negatives a legisle- 
tive intent that there should be judicial review of the 
Administrator's discretionary determinations. There is a 
total absence, in the federal procurement statutes, of any 
provision for notice and hearing relative to such getermina- 
tions, or for the preparation of any administrative record 
containing all the information upon which such determinations 
are based, or for the preparation of any formal findings or 
conclusions by the Administrator. Such provisions are 
usually associated with the right to judicial review, and 
their absence speaks strongly that Congress intended to vest 


unreviewable discretion in the Administrator. See Williams- 


port Wire Rope Co. v. United States, supra, 277 U.S. at 559- 
| 
560. 


It is abundantly clear, then, that the Administrator's 
determinations hereinvolved relate to matters "committed to 
agency discretion by law" (5 U.S.C. (1964 ed. Supp. IV) 
701(a)), and as such are not judicially reviewable. We note 
parenthetically that this does not mean, of course, that the 
Administrator's actions are subject to no scrutiny. Congress 
and the Comptroller General oversee the awarding of Government 
contracts, and it is to them that the Administrator must 
account. This interplay between the Executive and Legislative 
branches, and not review by the courts, is what was intended, 
and is best designed, to be the control over the Administra- 
tor's actions. Cf. Rural Electrification Administration v. 


Central Louisiana Electric Co., 354 F. 2d 859, 865 (C.A. 5), 


certiorari denied, 385 U.S. 815. 


CONCLUSION 
For the foregoing reasons, it is respectfully submitted 
that the order of the district court shall be affirmed. 
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